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Current Topics. 
The French Courts To-day. 


IN connection with the situation in France, it may be of 
interest to readers to know something of how the courts there 
are functioning under present conditions. A correspondent has 
drawn our attention to the fact that the ‘ Jurisprudence Générale 
Dalloz’’ (corresponding to our Official Law Reports) has been 
arriving in England with comparative regularity, and that the 
July number has recently been received. In it are reported 
a number of cases from all parts of France heard during the 
present year, from which the following is a selection drawn at 
random: The Cour de Cassation in Paris, on appeal from the 
Court of Appeal at Bordeaux, on the 24th January, 1942, decided 
an action against a railway company in connection with an 
accident at one of the thousands of level crossings with which 
travellers in France are familiar. The same court on appeal from 
the Court of Appeal at Caen, on the 24th February, 1942, decided 
a dispute between parent and grandparents respecting the custody 
of children. On appeal from the Civil Tribunal at Chalons-sur- 
Marne, on the 9th March, 1942, the court decided a curious 
dispute between a widow and her deceased husband’s relatives 
as to where the husband should be buried, which terminated in 
an order exhuming the remains of the husband so that he could 
be buried in a grave purchased by the widow which she contem- 
plated sharing herself when the time came. On the 18th March, 
1942, the court on appeal from the Court of Appeal at Agen, 
construed a motor car insurance policy. Turning from Paris to 
the local tribunals, on the 19th February, 1942, the Court of 
Appeal at Bordeaux decided a complicated question of divorce 
law, and on the 25th March, 1942, the Court of Appeal of Dijon 
decided a dispute between a dentist and a Mutual Benefit Society. 
There are also cases reported from civil tribunals in various parts 
of France. It will be noted that the above selection is taken 
from courts functioning both in occupied and unoccupied France 
and that none of the cases has any connection with the war. 
So it will be seen that despite adversity, justice manages to 
keep the even tenor. 


Legal Problems in Post-war Europe. 

THE Association of Czechoslovak Lawyers in Great Britain 
was established in the spring of this year by a number of advocates 
and jurists from Czechoslovakia who found refuge in this country 
after the dismemberment of their country in September, 1938, 
and after its occupation by the Germans in March, 1939. Before 
its foundation a number of members had already been engaged 
in the study of problems connected with the reconstruction of the 
modern and democratic legal system to be established in Czecho- 
slovakia after the war, and of other questions which will then 
present themselves both at the peace conference and elsewhere 
to jurists of the United Nations. The fact that team work in 
committees, lectures and debates would be a valuable supplement 
to the work done by individuals in this respect led to the formation 
of the association, which now consists of about one hundred 
members of the Czechoslovakian legal profession. In a letter 
to this journal from the association, it is stated that the same ideas 
which induced the formation of the association has also produced 
a desire for close relations and co-operation with British and other 
allied jurists, as it is obvious that many of the legal problems 
which will have to be dealt with and solved immediately after the 
war with the least possible delay will be common problems for 
most or all of the allied nations. The association states that it 
is taking steps to establish contact with British and other allied 
colleagues for the purposes of the joint consideration of post-war 
problems. Such deliberations must obviously begin now, for the 
coming of peace must not find Czechoslovakia and other occupied 
territories without the means of establishing immediate law and 
order. Democracy and liberty mean in practice the institutions 


1 





of democracy and liberty, and British lawyers, familiar as they 
are with such matters as the action for false imprisonment. 
habeas corpus, trial by jury and other safeguards of the liberty 
of the individual, can and must offer their contribution to the 
common task of restoring liberty in Europe after the war. They 
will do this the more gladly, realising that Czechoslovakia was a 
model state where freedom flourished during the years of peace 
and will inevitably be restored when the German nightmare is 
cleared away. Lawyers who are interested are invited to 
communicate with the Secretary at 483-4, Warrington Crescent. 
London, W.9. 


Emergency Legislation by Reference. 

The Times of 18th September published a complaint from a 
town clerk of a northern borough as to the difficulty experienced 
by local authorities with depleted staffs in fulfilling the duty of 
seeing that all officials become acquainted with alterations in the 
Fire Guard Order of 1941 when those alterations were made by 
reference. He suggested, and in this apparently various 
correspondents concurred, that it would make the whole ‘‘ outfit ’’ 
more understandable if a consolidating order were issued instead 
of several amending orders, and pointed out that his suggestion 
seemed to have been adopted in the case of the Civil Defence 
Dutits (Compulsory Enrolment) Order, 1942, which revokes 
three previous orders and thus provides one order as a basis for 
the work of the authorities. By way of amplification and 
illustration, The Times points out that the originally modest 
para. (d) dealing with exemptions from fire prevention duties is 
now “ cast aside in favour of a more elaborate para. (d), fortified 
by paras. (dd), (ddd) and (dddd). All these additional d’s were 
necessary to include the armed forces of the Crown and the 
auxiliary coastguard in para. (d), blind persons and the deaf and 
dumb with the Royal Observer Corps and constables in para. (dd) 
to bring pregnant women and women with children in para. (ddd) 
and to exempt other women from duty between 12 noon and 
6 p.m. on Saturdays in para. (dddd). The Times adds, in fairness 
to the Ministry, that booklets of instructions on the contents of 
the orders have been published. Persons affected, however, 
and particularly officials of local authorities and persons with 
legal qualifications and experience will prefer to consult the laws 
themselves rather than a paraphrase of them, however accurate 
the paraphrase may be. The main virtue of the latter is merely 
to convey to the public the general purport of the laws, and they 
are not for use or consultation when actual rights or duties are in 
question. Therefore, while there may be a case for legislation by 
reference where bulky legislation like the Income Tax Act is 
concerned, there is none in the case of short emergency orders 
which are intended to have only a temporary application. This 
has been recognised in the complete reissue in 1942 in an amended 
and consolidated form of such rules as the Liabilities (War-Time 
Adjustment) Rules, 1941, and the War Zone Courts Rules, 1940. 
Examples such as these should be followed by other departments 
wherever possible, subject always to the paramount necessities 
of the paper situation. 


War Damage in the United States. 


FRoM time to time news comes to this country of the intro- 
duction of war damage compensation schemes in the countries 
of our dominions and allies. In the latter category, the United 
States of America seems to have profited by this country’s 
experience so far as to introduce, at a comparatively early date 
after their entry into the war, a scheme of insurance for covering 
war risks on land. According to particulars recently received 
(see The Times, City Column, 8th September), instead of there 
being separate systems of insurance for commodities, private 
chattels, business chattels and land, as in this country, there is 
in the United States one comprehensive scheme, to be worked 
through the established fire insurance offices—stock, mutual and 
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reciprocal—acting as fiduciary agents for a War Damage 
Corporation. This corporation was created by Congress by an 
amendment to the Reconstruction Finance Corporation Act 
to provide reasonable protection against property damage which 
may result from enemy attack or resistance to attack, and it 
has received an authorisation of $1,000,000,000. The insurance 
offices receive applications for insurance, collect premiums for 
and issue the policies of the corporation. The final payment of 
losses appears to be subject to the approval of the controlling 
body. A service fee is to be allowed to the producers, brokers 
or agents on new insurances or renewals of policies, which is to 
be limited to 5 per cent. of the premium, with a minimum of 
$1 and a maximum of $1,000 a policy. The insurance companies 
deduct and pay the service fee and retain 34 per cent. of the 
premium, but not less than 70 cents or more than $700 a policy, 
as reimbursement of their expenses. No profit is allowed, and 
any necessary adjustment for this purpose will be made from 
time to time. The absence of profit is similar in principle to 
that prevailing in the system of chattel insurance against war 
risk in this country, whereby only actual expenses are repaid to 
the insurance companies, underwriters and brokers. There, 
however, the similarity between the two systems appears to end. 
The different war conditions prevailing in the United States 
have not necessitated, as in this country, the preparation of a 
compulsory scheme of war damage compensation for land, which, 
as was clearly shown in the recent advice of the Council of The 
Law Society on the apportionment of war damage contribution on 
sale, upheld in Jacobs and Stedman’s Contract, 86 Sou. J. 190, is not 
an insurance scheme at all, but a kind of compulsory levy on annual 
values. The War Damage Corporation in the United States 
seems to have quite different functions from those of our War 
Damage Commission and is a sanctioning rather than a paying 
authority. Again, the absence of widespread damage in the 
United States appears to have resulted in the complete retention 
of the voluntary principle in war damage chattels insurance, so 
that their lawyers are not bothered with problems as to what 
must, what may, and what may not be insured. The result of 
the retention of the voluntary principle as regards the insurance 
of real estate against war risks is that our problems as to the 
sharing of the burden of the war damage contribution between 
owners, lessees, mortgagees and other interested parties probably 
do not arise in the United States. No doubt we shall receive 
‘‘ further and better particulars ’’ of the American scheme ‘“ in 
due course,’’ and we shall await them with interest. 


Legal Education. 

THE Irish Law Times recently published a series of articles by 
the auditor of the Dublin University Law Society on the subject 
of ‘‘ Legal Education in Eire,” in which the many criticisms and 
constructive suggestions for reform might profitably be considered 
at the proper time by those interested in legal education in this 
country. One of the points raised is with regard to a projected 
Solicitors Bill in Eire to increase the normal period of apprentice- 
ship of a solicitor’s articled clerk from five years to six years, 
or from four years to five years for a university law graduate 
or one who has attended two years’ lectures in either Trinity 
College or the National University. Such an increase, the writer 
says, will not necessarily improve the apprentice’s legal knowledge 
and it may even bring lethargy into the early years of his 
apprenticeship. He complains of half-hearted attendance at 
lectures and the lecturer’s difficulty in covering a vast field of 
law in the short time at his disposal. He further points out that 
an apprentice cannot be expected to learn all there is to be 
known about practice from his office work, and therefore 
recommends that there should be lectures on practice and the 
every-day work carried on in solicitors’ offices. The articles 
contain a forcible criticism of the scheme of education for the 
Bar in that those who are called, unlike doctors or solicitors, 
‘““have not enjoyed the opportunities necessary in order to 
render them reasonably well fitted to advise clients or to 
advocate their causes.’”’ In Eire this appears to be to a large 
extent due to the method prevailing in Dublin whereby the 
barrister works in the Law Library and at home, and there is no 
such system of reading in chambers as there is here. The 
writer’s suggested remedy, however, is one which might be 
studied here with profit, as it cannot be suggested that our own 
system is perfect. He suggests not only the forming of small 
study groups under practising barristers, which is more or less 
what reading in chambers amounts to here, but also that ‘ if 
the solicitor knew that on passing the Bar Final Examination 
the barrister had been certified as being competent to plead a 
case, he might give him those first few briefs which are so 
important to the budding barrister.”” He holds that legal 
history and Roman law are given exaggerated importance in the 
curricula, an opinion“which, to say the least, is controversial so 
far as it may apply to this country, but which may be true of 
the Irish curriculum. It is sad to note that he considers Public 
International Law to be simply a collection of rules of positive 
morality and “ three collegiate terms should not be devoted to 
the study of rules of positive morality, especially at a time when 
the very existence of international morality is being seriously 
questioned.’ It is sad to think that it should be even doubted 
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that International Law exists, for the fact that humanity is 
fighting for its preservation proves its existence, and it is even 
sadder that it should be admitted that the questioning of the 
existence of International Law or morality has any validity. 
If that line of thought is followed to its conclusion, it involves 
the complete annihilation of the hope of everything that makes 
life worth living. The fact that in this country also there is 
some dissatisfaction with the state of legal education is clear 
from such criticisms as those by Professor G. W. KEETON in a 
recent Law Quarterly Review and in Mr. HEBER HART’s recent 
work on ‘‘ The Way to Justice.’’ A constructive suggestion of the 
first importance which might usefully be heeded in this country 
comes from Miss FrANcES Moran, LL.D., K.C., Professor of Law 
in Dublin University, who states (Irish Law Times for 
29th August): ‘‘ Reform of legal education must come from 
within. The students who are the victims of the defects of 
the present system can play an important part in bringing about 
reform if they ventilate their grievances as publicly and as 
frequently as possible.” 


Control of Paper. 

From the point of view of solicitors the most important of the 
amendments to the emergency law as to paper conservation 
contained in the Control of Paper (No. 48) Order, 1942 (dated 
4th September, 1942), is contained in art. 10, which provides : 
‘* No person shall in the United Kingdom use or cause to be used 
in the printing or making of any document, leaflet, pamphlet, 
report, letter or memorandum, any greater quantity of paper 
than such as is reasonably required for the printing or making 
thereof, having regard to the purpose for which and the manner 
in which it is printed or made.’’ The word “ make ”’ is defined 
(art. 15) to include making by handwriting, typewriting or 
It remains to be seen how the new rule will be 
interpreted, but solicitors have had sufficient guidance on the 
subject of documents and correspondence for use in the courts 
as to leave little doubt as to their duties with regard to single 
space typewriting, and the use of both sides of the paper. Whether 
the use of unnecessary verbiage will constitute an offence against 
the order depends on whether the word ‘“ making” will be 
construed in a wide sense. If a letter demanding payment of a 
debt is proved to have wandered irrelevantly into past history, 
it may be that a prima facie case of infringement will have been 
made out. A solicitor’s letter is often regarded by the layman 
as provocative per se, and the addition of superfluous recrimina- 
tion is not generally looked upon as adding emphasis to peremp- 
tory requests. It is a strange new world in which magistrates 
may be asked to be judges of the limits of conciseness, and in 
which prolixity is a criminal offence, but one may lay to one’s 
soul the “ flattering unction’’ that only in the most flagrant 
cases will it be possible to sustain a conviction for lack of com- 
pression. It may well be that solicitors in future will have to 
ask themselves, to parody the well-known railway advertisement, 
‘Is your letter really necessary ?’’ Polite acknowledgments 
of the receipt of letters of little importance may in future be 
regarded as technical offences, and even the intervals between 
first and second demands for payment may become the subject 
of judicial inquiry. In replying to letters it may have to be 
decided whether the proper phrasing for a refusal is ‘‘ My client 
cannot entertain your proposals for a single moment ”’ or simply 
‘* My client says ‘ No,’”’ It is quite certain, however, that no 
solicitor will regard the new order as imposing any undue hardship 
if it is interpreted in the wide sense of the word ‘ making.” 
On the contrary, it will tend to lighten their labours in connection 
with the perusal of correspondence and other documents, and 
relieve the acuteness of the problem of staff shortages. It may 
be that the word “ making ’’ will be construed ejusdem generis 
with handwriting, typing and stencilling, in which case problems 
of conciseness will not fall to be considered by the courts, but 
even if prolixity is not a criminal offence, solicitors and other 
professional persons do not need to be reminded of the moral 
obligation to conserve paper. 


New Stock Exchange Regulation. 

THE Stock Exchange General Purposes Committee adopted, 
on 14th September, a new Appendix 34G, empowering the 
committee to require the fulfilment of a number of conditions 
on an application for permission to deal. The conditions are 
(a) that the prospectus, circular or advertisement relating to the 
security concerned should state all material provisions of the 
articles of association and/or trust deed for the indemnification 
of the directors and/or trustees; (6) that any such prospectus, 
circular or advertisement relating to debentures or debenture 
stock issued by way of conversion or replacement of debentures 
or debenture stock previously issued shall state all material 
differences between the security for the old stock and the security 
for the new stock or (if such be the case) shall state that the 
security for the new stock is identical with the security for the 
old stock. The new regulation materially strengthens the hands 
of the committee, and bona fide applicants for permission to deal 
will not be reluctant to make any disclosures of this nature which 
the committee considers should be made in the public interest. 
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War-time Offence against the Food 
and Drugs Act, 1938. 


THE Food and Drugs Act, 1938, has at the present time much 
of the urgent importance of emergency legislation. Offences 
under it, which are in peace time regarded as mere contraventions 
of a statute, may be more than just that in war time. It is 
therefore of interest to consider three food-and-drug cases which 
recently came before a Divisional Court of the King’s Bench 
Division, and the technical arguments by which it was sought to 
stave off punishment. All those cases concerned products 
which were falsely represented to the public as being egg 
substitutes. 

In British Fermentation Products, Ltd. v. British Italian 
Trading Co., Ltd., 58 T.L.R. 255; 86 Sox. J. 195, wholesalers 
were charged under s. 6 of the Act with having given, with egg 
equivalent sold by them to a grocer, a label calculated to mislead 
as to the nature, substance and quality of the food. By s. 83 (1) 
‘“a person against whom proceedings are brought under this 
Act” can bring before the court in the proceedings the person 
whom he alleges to be responsible for the contravention, and if 
the original defendant proves that the contravention was due to 
the other person the latter shall be convicted, and if the original 
defendant proves that he used all diligence to secure that the Act 
was complied with he shall be acquitted. The wholesalers 
accordingly preferred an information under s. 83 (1) against the 
respondent company, who in turn preferred an information under 
the same subsection against the appellants, British Fermentation 
Products, Ltd , who had supplied the product to them. Analysis 
having shown that the product was not an egg equivalent as 
stated on its labels, the justices, hearing all three informations 
together, found that the wholesalers had contravened s. 6, that 
that contravention was due to the respondents, who, however, 
had, like the wholesalers, used all diligence to see that the Act 
was obeyed, and that the respondents’ contravention was in turn 
due to the act of the appellants. They therefore fined the 
appellants £20 and ordered them to pay £26 5s. costs. 

On the appeal to the Divisional Court the appellants main- 
tained that they could not be brought in because when once the 
wholesalers had proceeded against the respondents under s. 83 (1) 
the effect of the subsection was exhausted. The Lord Chief 
Justice disposed of that argument with the simple words, ‘‘ There 
is, in my opinion, no reason why Parliament should not have 
intended to allow that procedure to be followed down a chain of 
persons.”” That is the crux: the subsection was designed to 
reach the person really guilty, and no series of transactions, 
however protracted, can baffle its range. Humphreys, J., 
disposed of the appellants’ argument with a simple and lucid 
analysis: the three informations, although heard together, 
related to three separate criminal charges against three distinct 
persons. The contravention against the wholesalers being 
proved, they could, no doubt, had it been necessary, have 
obtained an adjournment in order to bring the respondents 
before the court. As soon as they laid their information against 
the respondents they themselves became the prosecutors, and the 
respondents became ‘‘ the original defendants,’’ and as such had 
the same power as against the appellants as the wholesaler had 
had against them. 

In Cummings v. British Fermentation Products, Ltd., 58 'T.L.R. 
256; 85 Son. J. 175, the court thought that the company were 
the victims of a certain hardship through the working of the Act. 
The defence on which they relied was a subtle one, of which the 
court did not dispose without moments of hesitation. Here 
the respondents, the company convicted in the last-mentioned 
case, were proved to be the manufacturers of a substance called 
“ Chief Egg,’’ every ounce of which was stated on the labels of 
the tins in which it was marketed to be equal to six eggs. The 
respondents had sold tins of ‘‘ Chief Egg” to a co-operative 
society, from one of whose shops the appellant inspector bought 
a sample with the intention of having it analysed. Having 
complied with the statutory formalities connected with the 
taking of samples, the society being left with one-third of the 
sample taken, the inspector received from the public analyst a 
report, in consequence of which he preferred an information 
against the respondents under s. 83 (3), charging them with giving 
with the ‘‘ Chief Egg ”’ a label calculated to mislead by describing 
the product as an ‘*‘ egg substitute.’’ That subsection in effect 
permits proceedings to be taken directly against the person 
ultimately responsible where the food authority has reason to 
believe that that person would be reached by means of the 
machinery of s. 83 (1), discussed above, if the proceedings were 
in the first place taken against, for example, in the case under 
discussion, the co-operative society. The magistrate, although 
he said that the respondents could have been prosecuted under 
8. 61, or brought in under s. 83 (1), was convinced by their 
argument that they should have received under s. 70 (1) some 
part of the sample bought by the inspector, since he had bought 
the sample in order to have it analysed. The Divisional Court, 
while conceding that it was natural that the respondents should 
want to receive part of a suspected sample of one of their products, 
and that their not receiving it involved hardship, made it clear 





that the procedure for the dividing of samples and distribution 
of the parts in s. 70 has no application where proceedings are 
taken under s. 83 (3). The Lord Chief Justice placed the 
undoubtedly important circumstance on which the magistrate 
founded his decision, namely, the fact that the sample was bought 
for analysis, in its true perspective, by pointing out quite simply 
that ‘‘ section 70 was complied with in respect of the only persons 
who are brought into the matter by that section,’’ that was, the 
buyer for sampling, the seller, and the analyst. The mere facts 
that the sample was bought for analyis and that, as the magistrate 
expressed it, ‘‘ the inspector elected to charge the respondents 
under s. 83 (3) with the alleged original offence committed by 
the society,’ did not bring the respondents into the procedure 
of s. 70, although that procedure would have been applicable 
to them’ if proceedings had been taken against them, as they 
could have been, under s. 6 (1). The fallacy in the magistrate’s 
view was, as the Lord Chief Justice pointed out, that when the 
sample was taken there was no intention of prosecuting the 
respondents. 

In Herman Jennings & Co., Ltd. v. Slatcher, 58 T.L.R. ; 
86 Son. J. 253, the appellant company sold to wholesalers a 
quantity of a product called ‘‘ Prem-Egga, the perfect egg- 
substitute,’ the labels on which stated that the company were 
the packers, that the product was ‘‘ equal to three eggs for 33d.,”’ 
and that ‘‘ one teaspoon of Prem-Egga and two tablespoons of 
water equals one egg.”’ The respondent inspector having bought 
a sample of Prem-Egga from a grocer and observed the formalities 
prescribed by s. 70 (1) in respect of it, the public analyst made 
the somewhat chilling report that the sample of this substance 
sent to him was “dyed self-raising flour containing no egg.” 
After the inspector’s purchase the company withdrew the labels 
in question, replacing them by others differently worded. The 
certificate was received too late for proceedings under s. 6, which, 
by s. 85 (1) (a), must be taken within twenty-eight days of the 
taking of the sample, but the inspector laid an information 
charging the company with unlawfully giving a false warranty 
in writing in respect of the article, contrary to s. 85 (2). Those 
proceedings were taken some six months after the sample was 
bought. Section 85 (1) (a) provides the time limit of twenty- 
eight days for cases ‘‘ where a sample has been procured.” 
Section 85 (1) (b) provides a time limit of twelve months for 
proceedings ‘“‘ in respect of the giving of a false warranty.’ The 
justices convicted the company and imposed the mild penalty 
of £10. 

It is interesting to note that here again the company’s defence 
consisted in an attempt, which proved unsuccessful, to draw a 
wider effect from the fact that a sample was taken than that 
fact has. Here it was argued in effect that, as a sample had been 
taken, s. 85 (1) (a) was necessarily brought into play, though 
(b) might apply also, and the proceedings were said to be thus 
subject to a double time limit of twenty-eight days and twelve 
months. By reasoning somewhat analogous to that which he 
applied in Cummings v. British Fermentation Products, Ltd., 
although the point there was, of course, a totally different one, 
the Lord Chief Justice placed the fact that a sample had been 
taken in its true perspective, for he held that s. 85 (1) (a) 
concerned proceedings against the person from whom the article 
sampled and analysed was bought. Paragraph (a) did not, he 
pointed out trenchantly, mean that whenever a sample was 
taken no proceedings in respect of the product sampled, including 
warranty proceedings under s. 85 (2) for which sampling was not 
really necessary, could be taken after twenty-eight days. In 
both cases the mere taking of a sample was held not to extend 
the benefits of certain protective provisions of the Act to persons 
ultimately responsible for the contravention but not primarily 
concerned in the sampling. <A further argument by the appellant 
company that the warranty referred not to the goods, but only 
to the description in the invoice, is not worth discussion. The 
justices held otherwise and the Divisional Court upheld their 


view. 

We thus have it established by these three decisions (1) that 
the procedure for reaching the person ultimately responsible for 
the marketing of a food product which is not what it is stated to 
be can be followed step by step until that person is,reached ; 
(2) that, where the prosecuting authority themselves decide to 
prosecute that person direct, he is not protected because no 
part of the sample is sent to him; and (3) that proceedings for 
giving a false warranty in writing contrary to the Act can be 
brought at any time within twelve months notwithstanding that 
a sample was taken. 

It is satisfactory to have the facade of the Act thus 
strengthened because it is impossible not to be disturbed at 
certain aspects of this kind of offence against the Act; for the 
shortage of foodstuffs is due to the war. By s. 79, unless a special 
penalty is provided, the maximum penalty for an offence against 
the Act is £20 for the first offence and £100 for a subsequent 
offence. In the national emergency these maximum penalties 
might well be higher. Such as they are, justices should keep 
them in mind, for, as already pointed out, offences under this 
Act may well, when the nation is at war, reveal themselves as 
something more sinister than mere technical contraventions of a 
statute. 
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A Conveyancer’s Diary. 


Breach of Contracts to Sell Land: Damages. 
AT common law an unsuccessful defendant in an action for breach 
of contract is liable to pay such damages as will put the plaintiff 
in the same position, so far as money can do it, as if the contract 
had been performed. This rule is subject to the proviso that the 
damages are to be such as may fairly and reasonably be considered 
as arising in the ordinary course of things from the breach ; 
unless both parties know and appreciate the special circumstances, 
the damages must not take account of any peculiar loss suffered 
by the plaintiff (Hadley v. Barradale, 9 Ex. 354). Applying this 
rule to a contract for the sale of land, the measure of damages for 
breach by a vendor would be the difference between the true value 
of the land in the open market and the price fixed by the contract. 
If the plaintiff had some special reason for valuing the land more 
highly than another purchaser, that cannot be taken into account 
unless the special position was appreciated by both parties. 

But that has long been a special modification of the general 
rule in regard to contracts to sell land; if, without any default 
of his own, the vendor is unable to complete owing to some defect 
of title, the purchaser’s damages are limited to the actual expense 
to which he has been put in investigating title, and so on; he 
cannot recover anything for loss of bargain. This exception is 
generally known as the rule in Bain v. Fothergill, L.R. 7 H.L. 158. 
It is admitted to be based on the peculiar difficulties 
of the real property law of England, since it is felt that a vendor 
should not be mulcted with damages for loss of bargain owing to 
some technical conveyancing pitfall, because difficulties of this kind 
may well occur with any piece of land. But the rule operates by 
way of exception, and the exception is one whose ambit the courts 
are not inclined to extend. Thus, in Day v. Singleton [1899] 
2 Ch. 320, a vendor agreed with a purchaser for the sale of leasehold 
premises subject to the necessary consent of the landlord being 
obtained to the assignment. The vendor having died before 
completion, his personal representative induced the lessor to 
refuse his consent. The Court of Appeal held that the purchaser 
was entitled not only to the return of his deposit with interest and 
to recover his costs of investigating title, but also to damages for 
loss of bargain. An inquiry was ordered as to the amount of 
damages which the plaintiff had suffered. This form of order 
does not leave it entirely clear how the damages were to be 
quantified, but that point was elaborated in Re Daniel, referred 
to below. The basis of Day v. Singleton was that, instead of 
using his best endeavours to put himself in a position to convey, 
the defendant actually exerted his influence in the opposite 
direction. Obviously, such a case could not fall within the 
beneficent special exception, since the contract did not go off 
through a defect of title without any default on the part of the 
person bound to convey. 

In Re Daniel [1917] 2 Ch. 405 a testator had contracted to 
sell for £1,000 a certain property which was part of a much larger 
area belonging to him, the whole of which he had mortgaged for 
£6,000. For certain reasons the mortgagees declined to release 
this particular part of the property, as it is always open to them 
to do, especially if they think that such a transaction would leave 
the rest of their loan inadequately secured. The vendor’s 
personal representatives (for the vendor had died in the meantime) 
were not in a position to pay off the whole mortgage and so 
enable themselves to convey the property the subject-matter of the 
contract. Sargant, J., delivered a reserved judgment in which he 
discussed the authorities fully, and came to the conclusion that 
the breach of contract was not due to a defect of title so as to fall 
within the exception to the main rule. No legal obstacle stood 
in the way of the vendor’s representatives paying off the whole 
mortgage. Their difficulty was merely that they had not the 
money. Consequently, the purchaser was entitled, under the 
general rule, to recover the damage which he had suffered. His 
lordship was, in this case, invited to assess the damages himself, 
so as to save a reference to chambers. On the facts he came to 
the conclusion that the true value of the property was £1,125, 
so that the damage suffered was £125, the difference between 
£1,125 and the sum of £1,000, for which he had a contract to 
purchase. On the other hand, Sargant, J., pointed out that the 
purchaser was not entitled to recover his costs of investigating 
title: if the sale had gone through the purchaser would have got 
£1,125 worth of land for £1,000, but would have had to pay his 
own conveyancing costs. His real profit would then have been 
£125 less such costs. Accordingly the damages were limited 
to the £125. It would be interesting to know whether the 
conveyancing costs granted as damages by the Court of Appeal 
in Day v. Singleton were deducted by the master from the figure 
of general damages arrived at in the inquiry which was ordered. 
But in any case the law has been clear and settled since Re Daniel. 

In Thomas v. Kensington [1942] 2 K.B. 181, Stable, J., had 
to deal with a variation of the facts in Re Daniel, and came to 
a like conclusion. On 24th December, 1937, Thomas lent 
Kensington £300, taking a three-months’ promissory note for 
£330. On the same day Kensington signed a document which 
gave Thomas an option, if the note was not met when it fell due, 
to take, in full settlement, one acre, to be selected by Kensington, 





from a certain estate owned by the latter. This estate was 
already in mortgage. (It was, incidentally, mortgaged again 
after the date of the option ; the report does not say whether the 
option and second mortgage were registered as land charges. 
but the existence of the first mortgage was all that really mattered 
to the decision.) The defendant defaulted on the note, and the 
plaintiff called on him to give effect to the option. The defendant 
took no step towards doing so and did not attempt to get an 
acre released from mortgage. Stable, J., found for the plaintiff, 
saying that he could not distinguish the facts from those of 
Re Daniel: he did not accept the view that the case was brought 
within Bain v. Fothergill by the fact that the plaintiff may 
well have known of the mortgage which already existed on 
24th December, 1937. The learned judge assessed the damages 
at £150, but the report does not say how this figure (which seems 
rather high) was arrived at. It appears that in this case the 
plaintiff can have had no conveyancing costs, since nothing had 
been done at all on the conveyancing side. Thomas v. Kensington 
was, of course, a rather unusual case, but the real moral is that 
vendors must be careful not to contract to convey free of 
incumbrances unless they are quite sure that they are in a 
position to clear off the existing incumbrances at or before the 
date fixed for completion. 








Correspondence. 


Two Appeals. 

Sir,—May I draw attention to an important case which well 
illustrates the point raised by Mr. A. P. Herbert in Punch, and 
endorsed by your correspondent, Mr. G. E. Hughes, in the issue 
of 29th August, namely, the futility of two appeals in civil cases. 
I refer to Bell v. Lever Bros., Ltd. {1932] A.C. 161, in which the 
House of Lords reversed by a majority of three to two the 
unanimous decision of the Court of Appeal, which confirmed the 
judgment of Mr. Justice Wright in the court of first instance. 
Thus, Messrs. Bell & Snelling won their case although in the three 
courts six judges were against them and only three for them, and 
after the first appeal the score was four to nil against them. 
Furthermore, learned writers on the law of contract have 
doubted the correctness of the final decision, and Sir Frederick 
Pollock has gone so far as to express the hope that ‘‘ in the next 
generation our successors will put it on the shelf.’’ 

It would certainly appear that in this case the law would have 
been better served had the matter ended with the first appeal. 

16th September. Horace R. Licur. 

London, W.7. 


Salvage and Historical Records. 
Sir,—Can it be explained why the British Records Association 


suggests that documents prior to 1750 should be chosen for 


preservation ? I should have thought that future generations 
would be vastly more interested in the great changes which 
took place in the nineteenth century. Further, I understand 
that, with the disuse of parchment, records of dealings in the 
nineteenth century are likely to perish. By not making an effort 
to preserve recent records, if preservation is anyhow possible, 
are we not laying ourstlves open to a charge of shortsightedness 
on the part of future generations ? As for documents of the present 
century, it will no doubt be well if the tiresome and expensive 
complications introduced into the law of real property by the 
legislation of 1925 are forgotten after their eventual abolition. 
14th September. CyriL MEADE-KING. 
Bristol, 1. 

[The following reply has been received from the British Records 
Association :— 

The importance of the history of the nineteenth century is 
fully realised ; and, if it were practicable, it would be desirable 
to place no such limit as 1750, which has been suggested merely as 
a rough and ready assistance to investigators working at speed. 
There is, however, no doubt that printed and other materials 
increased greatly from about that date onwards, and for this 
reason there is an increased chance of the preservation in printed 
books and newspapers of the record of facts that are likely to 


have a bearing on history, including topography and genealogy. | 





Books Received. 


Dymond’s Death Duties. By Rospert DyMonp, formerly 
Deputy Controller of the Estate Duty Office, Somerset House, 
Solicitor. Ninth Edition, 1942. Medium 8vo. pp. xxxv and 
(with Index) 504. London: The Solicitors’ Law Stationery 
Society, Ltd. 50s. net. 

The Juridical Review. Vol. LIV, No. 2. 
Edinburgh: W. Green & Son, Ltd. 5s. net. 


August, 1942. 


The Annual Meeting of the Solicitors’ Benevolent Association will be 
held, by kind permission of the Council of The Law Society, at 60, Carey 
Street, Chancery Lane, London, on Wednesday, 7th October, at 1.45 p.m. 
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COUNTY COURT CALENDAR FOR OCTOBER, 1942. 


t* Bristol, 
( J. S.), 


Circuit 1—Northum- 
berland 


His Hon. JupGE 

RICHARDSON 
Alnwick, 
Berwick-on- Tweed, 
Blyth, 5 
Consett, 23 
Gateshead, 6 
Hexham, 
Morpeth, 

t* Newcastle-upon-Tyne, 
1 (B.), 7 (R.B.), 16 
(J.8.), 20 

North Shields, 29 
Seaham Harbour, 26 
South Shields, 7, 15 
— 14(R.B.), 


21, 22 


Circuit 2—Durham 
His Hon. JuDGE GAMON 
Barnard, Castle, 
Bishop Auckland, 20 
Darlington, 7 (J.8.), 
9 


*Durham, 6 (J.8.), 19 
Guisborough. 15 
Leyburn, 
t*Middlesbrough, 14, 16, 
9 (J.8.) 


Northallerton, 2 22 
Richmond, 8 
t*Stockton-on-Tees, 2 
JS. 
Thirsk, 
West ‘Hartlepool, 28 
(J.S.) 


~ 


—, 3 — Cumber- 
an 
His Hon. JuDGE 
ALLSEBROOK 
Alston, 
Appleby, 26 
+* Barrow-in-Furness, 
s 


brampton, 22 
*Carlisle, 7 (R.), 21 
Cockermouth, 
Haltwhistle, 17 
*Kendal, 20 
Keswick, 8 (R.) 
Kirkby Lonsdale, 27 
Millom, 
Penrith, 23 
Ulverston, 5 
t* Whitehaven, 14 
Wigton, 16 
Windermere, 30 
*Workington, 15 


Circuit 4—Lancashire 
His Hon. JUDGE PEEL, 
O.B.E., K.C. 
Accrington, 22 


t*Blackburn, 5, 7 (B.), 
12, 19 (J. s) 
t*Blackpool, 7, 9 (B.), 


14, 15, 21 (J.8.) 
*“ horley, 8 
Clitheroe, 13 
Darwen, 30 (R.) 
Lancaster, 2 
t*Preston, 6, 16, 20 
(J.8.), 23 (B.) 


Circuit 5—Lancashire 
His Hon. JuDGE 
HARRISON 
t*Bolton, 7, 13 (J.S.), 
21 


Bury, 5 (J.S.), 12 
*Oldham, 8, 15, 


(J.8.) 
*Rochdale, 16 (J.S 
23 
*Salford, 6, 9, 14 (J.S.), 
19, 20(J.8.), 28(J.8.) 


Circuit 6—Lancashire 
His Hon. JupGE 
CROSTHWAITE 
His Hon. JupGE 
PROCTOR 
+*Liverpool, 1, 2, 5, 6, 
7, 8, 9, 12, 13, 15, 
16, 19, 21, 22, 23, 
26, 27, 28, 29, 30 
St. Helens, 14, 28 
Southport, 20, 27 
Widnes, 16 
*Wigan, 1, 15, 29 


Circuit 7—Cheshire 
His Hon. JuDGE 
BurGIs 
Altrincham, 7, 21 
*Birkenhead, 7 (R.), 
12, 13, 21 (R.), 23 
Chester, 6, 27 
*Crewe, 2 
Market ‘Dray ton, 
Nantwich, 
*Northwich, 15 
Runcorn, 20 
*Warrington, 8, 22 


Circuit 8—Lancashife 
His Hon. JuDGE 
RHODES 
Leigh 9, 23 
t*Manchester, 1, 5, 6, 7. 
8, 9 (B.), 12, 13, 14 
15, 19, 20, 21, 22, 


)s 
) 


Circuit 10—Lancashire 
His Hon. JuDGE BATT 
*Ashton - under - Lyne, 
9, 23, 26 (B.) 
*Burnley, 15, 16 
Colne, 
Congleton, 30 
Hyde, 7 
*Macclesfield, 8, 13 (B.) 
Nelson, 14 
Rawtenstall, 21 
Stalybridge, 29 (J.S.) 
*Stockport, 6, 20, 28 
(J.8.), 30 (B.) 
Todmorden, 13 
Circuit 12—Yorkshire 
His Hon. JupGE NEAL 
*Bradford, 2 
(R.B.) 
Dew: bury, 
(RI 
* Hi: ag 3 
16 (R.B.) 
* Huddersfield, — @ 
(J.S.), 14 (R.B.) 
Keighley, 22 
Otley, 21 
Skipton, 23 
Wakefield, 20, 27 
(R.B.) 
Circuit 13—Yorkshire 
His Hon. JupGE 
ESSENHIGH 
*Rarnsley, 7, 8, 9 
Glossop, 28 
Pontefract, 12 ,13, 14 
Rotherham, 20, 21 
*Sheffield, 1, 2, 6 (J.S.), 
9 (R.), 15, 16, 22, 
23, 27 (J. S.), 29, 


Circuit 14—Yorkshire 
His Hon. JupGe 
STEWART 
Easingwold, 
my Te 
23 (R.), 
Helmsley, 
— 2(R. ), = B.), 
J.S.), 14, 15 





9 (J.S.), 


(R.), 


. (R.B.), 


8 (J.5.), 

16 (R.), 21, 
22 iv: S.), 28, 29 
30 (R.) 
Ripon, 27 
Tadcaster, 20 
York, 


Circuit 16—Yorkshire 
His Hon. JupGE 
GRIFFITH 
Beverley, 8 (R.), 9 
Bridlington, 5 
Goole, 20 
Great Driffield, 
t* Kingston - upon-Hull, 
12 (R.), 13 (R.), 14, 
15, 16 (J.8S.), 19 
(R.B.), 26 (R.) 
New Malton, 
Pocklington, 
*Scarborough, 6 (R.), 
7, 13 (R.B.) 
Selby, 
Thorne, 22 
Whitby, 
Circuit 17—Lincoln- 
shire 
His Hon. Jupar 
LANGMAN 
Barton - on - Humber, 
30 (R.) 
ey * (R.), 
9 (R.B 
Brigg, 
Caisto! 
Gainsborough, 16 (R.), 


PA 23 

Grimsby, 1 
(R.B.), 6 
9, 10, 20, 2 

(R. every Wednesday) 

Holbeach, 16 

Horncastle, 

— -oln, 8 (R. ) (R.B.), 


*Louth, 27 
Market Rasen, 13 (R.), 
28 


Scunthorpe, 12(R.),19 
Skegness, 9 (R.) 
Sleaford, 13 (R.) 
Spalding, 15 

Spilsby, 14 


Circuit 18—Notting- 
hamshire 

His Hon. JUDGE 
HILDYARD, K.C. 

Doncaster, 1, 2, 5, 21 

East Retford, 6 

Mansfield, 19, 20 

Newark, 16 (R.), 26 

*Nottingham, 1 (R.B.), 
7, 8(J.S.), 9, 14, 15, 
16 (B.) 

Worksop, 20 (R.), 27 
Circuit 19—Derbyshire 
Hts Hon, JUDGE WILLES 
Alfreton, 20 


Ashbourne, 6 
Bakewell, 


*Chesterfield, 9, 23 
*Derby, 7, 37 (R.B.), 
28, 29 9 (J SS.) 
Ilkeston, 27 
Long Eaton, 
Matlock, 5 
New Mills, 19 
Wirksworth, 
Circuit 20—Leicester- 
shire 
His Hon. JUDGE 
GALBRAITH, K.C. 


*Bedford, 13 (R.B.), 21 
Bourne, 


Hinckley, 

Kettering, 20 

*Leicester, 5, 6, 7 
(J.8.) (B.), 8 (B.), 
9 (B.) 


Loughborough, 13 

Market Harborough, 

Melton ee 2 
(R. 

Pe My ° (R.) 

Stamford, 

Wellingborough, 22 

Circuit 21—Warwick- 
shire 

His Hon. JUDGE DALE 

His Hon.’ JUDGE 
FINNEMORE (Add.) 

* Birmingham, 1, 2, 5 
6 (B.), 7, 8, 9, 12, 
13, 14, 15, 16, 19, 
20, 21, 22, 23, 26, 
27, 28, 29, 30 

Circuit 22—Hereford- 
shire 

His Hon. JUDGE Roope 
REEVE, 

Bromsgrove, 19 

Bromyard, 14 

Evesham, 21 

Great Malvern, 5 

Hay, 

*Hereford, 13, 23 
*Kidderminster, 6, 20 

Kington, 

Ledbury, 7 
*Leominster, 12 
*Stourbridge, 8, 15 

Tenbury, 22 
*Worcester, 9, 16 


Circuit 23 — North- 
amptonshire 
His HON. JUDGE FORBES 
Atherston, 
Banbury, 7 (R.B.), 21 
Bletchley, 20 
Chipping Norton, 28 
*Coventry, 12, 13 
(R.B.), 19 
Daventry, 14 
Leighton Buzzard, 
*Northampton, 26, 27 
Nuneaton, 7 
Rugby, 1 (R.), 8 
Shipston-on-Stour, 6 


Circuit 24 — Mon- 
mouthshire 
His HON. JUDGE 
THOMAS 
Abergavenny, 29 
Abertillery, 13 
Bargoed, 14 
Barry, 8 
t*Cardiff, 5, 6, 7, 9, 10 
Chepstow, 30 
Monmouth, 26 
t*Newport, 22, 23 
Pontypool and Blaen- 
avon, 21 
*Tredegar, 15 
Circuit 25—Stafford- 
shire 
His Hon. 
CAPORN 
*Dudley, 13, 20 (J.S.), 
27 


*Walsall, 8, ay (J.8.), 
22, 29 (J. 

*W est A ich, 
14(J.8.), 21, 28(J3. s3 

*Wolv erhampton, 
16(J.S.), 23, 30(J. 3} 


Circuit 26—Stafford- 
shire 
His Hon. JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 8, 22, 23 
Leek, 12 
Lichfield, 28 
Newcastle-under- 
Lyme, 14 
*Stafford, 9 
*Stoke-on-Trent, 7 
Stone, 
Tamworth, 29 
Uttoxeter, 2 
Circuit 27—Middlesex 
His Hon. JUDGE TUDOR 


JUDGE 


EES 
Whitechapel (Sitting 
at Shoreditch County 
Court), 2, 9, 16, 23, 
30 
Circuit 28-Shropshire 
His Hon. JUDGE 


Ashby-de-la-Zouch,15 | 


“| ¢*Aberystwyth, 1, 8 


Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 16 
Llandiloes, 7 
Ludlow, 12 
Machynlleth, 9 
Madeley, 15 
*Newtown, 8 
Oswestry, 13 
Presteign, 
*Shrewsbury, 19, 22 
Wellington, 20 
Welshpool, 14 
Whitchurch, 21 


Circuit 29—Caernar- 
vonshire 
His HON. JUDGE SIR 
ARTEMUS JONES, K.C. 
Bala, 13 
t* Bangor, 19 
Blaenau Festiniog, 
*Caernarvon, 14 
Colwyn Bay, 
Conway, 15 
Corwen, 13 
Denbigh, 22 
Dolgelly, 12 
Flint, 14 (R. 
Holyhead, 
Holywell, 5 
Llandudno, 
Llangefni 
Llanrwst, 16 
Menai Bridge, 20 
Mold, 21 (R.) 
*Portmadoc, 
Pwiltheli, 9 
Rhyl, 9 
*Ruthin, 
Wrexham, 7, 8 


Circuit 30 — Glamor- 
ganshire 
HON. JUDGE 
WILLIAMS, K.C. 
*Aberdare, 6 
neers. - (R.), 27 
28, 


~ 


HIs 


Caerphilly, a2 2 . A 
Merthyr Tydfil, 8 
*Mountain Ash, 7° 
Neath, 20, 21, 22 
*Pontypridd, 14, 15, 16 
Port Talbot, 23 
*Porth, 12 
*Ystradyfodwg, 13 


Circuit 31—Carmar- 
thenshire 
Hon Hon. JUDGE 
Morris, K.C. 
Aberayron 


Ammanford, 7, 26 
Cardigan, 5 

+*Carmarthen, 22 

t* Haverfordwest, 21 
Lampeter, 10 
Llandilo, 6 
Llandovery, 
Llanelly, 9, 23 
Narberth, 2 
Newcastle-in-Emlyn, 
Pembroke Dock, 19 

*Swansea, - 13, 14, 

15, 16, 


Circuit roche 
His Hon. JUDGE 
ROWLANDS 
Beccles, 5 
Bungay, 
Diss, 
Downham Market, 
Eve 6 Dereham, 7 
Febeuheus, 13 
t*Gt. Yarmouth, 29, 30 
Harleston, 12 
Holt, 8 
+t*King’s Lynn, 15, 16 
t Lowestoft, 
North Walsham, 14 
*Norwich, 26, 27, 28 
Swaffham, 
Thetford, 
Wymondham, 


Circuit 33—Essex 
His Hon. JupGE 
HILDESLEY, K.C. 
Braintree, 
*Bury St. Edmunds, 
*Chelmsford, 26 
Clacton, 27 
Colchester, 14, 15 
Felixstowe, 21 
Halesworth, 
Halstead, 
Harwich, 9 
t*Ipswich, 2, 7, 8 
aldon, 1 
Saxmundham, 20 
Stowmarket, 23 
Sudbury, 
Woodbridge, 


Circuit 34—Middlesex 
His Hon. JUDGE 
AUSTIN JONES 








Circuit 35 — Cam- 
bridgeshire 
His HON. JUDGE 
CAMPBELL 
Biggleswade, 6 
Bishops Stortford, 7 
*Cambridge, 14 (R.), 
16 (R.B.), 21 (J.S.), 
(B.), 22 
Ely, 23 
Hitchin, 12 
*Huntingdon, 2 (R.), 
R. 


— Zs Sg ) (BL, 2 
0 (R.B.) 

meee, 5 

Newmarket, 1 

*Oundle, 16 

Peterborough, 9 (R.), 
13, 14 

Royston, 

Saffron Walden, 

Thrapston, 

Wisbech, 8 (R.), 20 


Circuit 36—Berkshire 
His Hon. Jup@e Hurst 
*Aylesbury, 8, 9, 15, 23 
(R.B.) 
Buckingham, 13, 20 
Henley-on-Thames, 12 
*Oxford, 5, 19 (R.B.), 
99 


Reading, 1, 2 
Thame, 
Wallingford, 26 
Wantage, 
*Windsor, 6, 7 
Witney, 14 


Circuit 37—Middlesex 
His Hon. JUDGE 
HARGREAVES 
Chesham, 6 
*St. Albans, 20 
West London, 1, 5, 7, 
8, 12, 14, 16, ‘one 21, 


22, 26, 28, 


Circuit seiiiilians 
His HON. JUDGE ALCHIN 
Barnet, 6, 20 


28 


» 27, 


*Edmonton, 1, 2, 8, 9, 
13, Psy 16, 22, 23, 
27, 29, 30 


He rtford, 14 
Watford, 7, 21, 28 


Circuit 39—Middlesex 
His HON. JUDGE 
ENGELBACH 
Shoreditch, 1, 2, 5, 6, 
8, 9, 12, 13, 15, 16, 
19, 20, 22, 23, 26, 
27, 29, 30 
Circuit 40—Middlesex 
His HON. JUDGE 
JARDINE, K.C, 
His Hon. JUDGE 
DRUCQUER (Add). 
His HON. JUDGE TUDOR 
RrEs (Add.) 
Bow, 1, 2, 6, 7, 8, 9, 
12, 13, 14, 15, 16, 
19, 20, 21, 22, 23, 
26, 27, 28, 29, 30 

Circuit 41—Middlesex 

His HONOUR JUDGE 
EARENGEY, K.C. 

His Hon.JUDGE TREVOR 
HUNTER K.C. (Add.), 
Clerkenwell, 1, 2 5, 6, 

7, 8, 9, 12, 13, 14, 
15, 16, 19, 20, 21, 
22, 23, 26, 27, 28, 
29, 30 


Circuit 42—Middlesex 
His Hon. JUDGE DAvID 
Davigs, K.C, 
Bloomsbury, 5, 6, 7, 
8, 9, 12, 13, 14, 15, 
16, 19, 20, 21, 22, 
23, 26, 27, 28, 29, 
30 
Circuit 43—Middlesex 
His HON. JUDGE LILLEY 
His HON. JUDGE 
DRUCQUER (Add.) 
Marylebone, 1, 2, 6, 7, 
8, 9, 13, 14, 15, 16, 
20, 21, 22, 23, 27, 
28, 29, 30 
Circuit 44—Middlesex 
His Hon. JUDGE Sir 
MORDAUNT SNAGGE 
His HON. JUDGE AUSTIN 
Jones (Add.) 
Westminster, 1, 2, 5, 
6, 7, 8, 9, 12, 13, 14, 
15, 16, 19, 20, 21,4 
22, 23, 26, 27, 28) 
29, 30 
Circuit 45—Surrey 
His HON. JUDGE « 
HANCOCK, M.C. 
His Hon. JUDGE 
Hurst (Add.) 
*Kingston, 2, 6, 9, 13, 
16, 20, 23, 27, 30 
*Wandsworth, 1, 5, 7, 














23 (B.), 26, 27, 28, 
29 


Burton-on-Trent, 21 
=(R.B.) 
Buxton, 


SAMUEL, K.C. 
Brecon, 


His Hon. JuDGE TUDOR 
Ress (Add.) 
Uxbridge, 13, 20, 2 


8, 12, 14, 15, 19, 21, 
22, 26, 28, 29 


Circuit 46—Middlesex 
His Hon. JUDGE 
DRUCQUER 
Brentford, 1, 5, 8, 12, 
15, 19, 22, 26, 29 
*Willesden, 2, 6, 7, 9, 
13, 14, 16, 20, 21, 
23, 27, 28, 30 
Circuit 47—Kent 
His HON. JUDGE WELLS 
His HON. JUDGE 
Horst (Add. ) 
Southwark, 1, 2, 5, 6, 
7, 8 9, 12, 13, 15, 
16, 19, | 20, 21, 22, 
23, 26, 27 * 30. 
Woolwic h, 4, 28 


Circuit sentinel 
His HON. JUDGE 

KONsTAM, C.B.E.. 
Dorking, 
Epsom, 7, 14, 28 

*Guildford, 1, 15, 29 
Horsham, 

Lambeth, 2, 6, & 9, 
12, 13, 16, 19, 20, 
22, 23, 26, 27,30 
Redhill, 21 
Circuit 49—Kent 
His Hon. JUDGE 
CLEMENTS 
Ashford, 5 

*Canterbury, 13 
Cranbrook, 

Deal, 

*Dover, 14 
Faversham, 
Folkestone, 

Hythe, 

*Maidstone, 16 
Margate, 
*Ramsgate, 7 
t* Rochester, 

Sheerness, 
Sittingbourne, 20 
Tenterden, 12 
Circuit 50—Sussex 
His Hon. JUDGE 
AUSTIN JONES 
His Hon. JUDGE 
ARCHER, K.C, ( Add.) 
Arundel, 2 
Brighton, 8, 9, 15, 16, 
22, 29, 30 
t*Chic hester, 23 

*E astbourne, 14 

*Hastings, 6, 27 
Haywards Heath, 

*Lewes, 19 
Petworth, 

Worthing, 13 


Circuit 51 — Hamp- 
shire 
His HON. JUDGE 
TOPHAM, K.C, 
Aldershot, 16, 17 
Basingstoke, 14 
Bishops Waltham, 7 
Farnham, 23 
*Newport, 28 
Petersfield, 5 
t*Portsmouth, 5 
5 oo 


K.C. 


21, 22 


(B.), 


Romsey, 9 
Ryde, 
t*Southampton, 6, 
20, 3. 

* Winchester, 21 
Circuit 52—Wiltshire 
His Hon. JUDGE 

JENKINS, K.C. 

*Bath, 8, 15 

Calne, 10 
Chippenham, 27 
Devizes, 12 
*Frome, 6 
Hungerford, 
Malmesbury, 15 (R.) 
Marlborough, 20 
Melksham, 
*Newbury, 14 
*Swindon, 7, 21 
Trowbridge, 9 
Warminster, 5 
Wincanton, 31 


Circuit 53—Glouces- 
tershire 
His HON. JUDGE 
KENNEDY, K.C. 

Alcester, 
*Cheltenham, 6, 7, 27 
Cirencester, 8 
Dursley, 

t*Gloucester, 5, 26 
Newent, 
Newnham, 12 
Northleach, 
Redditch, 9 
Ross, 
Stow-on-the-Wold, 
Stratford-on-Avon, 29 
Stroud, 13 
Tewkesbury, 
Thornbury, 
Warwick, 30 
Winchcomb, 

Circuit 54—Somerset- 

shire 

His Hon. JUDGE 


13, 


1, 2.08), 5 
6, 7, 3, 19, 
26 (J.S.), 
¢ 





29 
inehe ad, 20 
*W ells, 13 
Weston-super-Mare, 
14, 15 
Circuit 55 — Dorset- 
shire 
His Hon. 
K.C. 





JUDGE CAVE, 


Andover, 14 
Blandford, 28 

* Bournemouth, 16 

(J.S.), 19, 20, 22(R.) 

Bridport, 27 
Crewkerne, 13 (R.) 

* Dorchester, 2 
Lymington, 9 

tPoole, 7, 21 (R.) 
Ringwood, 15 

*Salisbury, 1 
Shaftesbury, 5 
Swanage, 23 

*Weymouth, 6 
Wimborne, 12 

*Yeovil, 8 


Circuit 56—Kent 
His HON. JUDGE SIR 
GERALD Hurst, K.C. 
Bromley, 7, 20, 21, 28 
*Croydon, 6 (R.), 8 
(R.B.), 9, 12, 13, 
14, 20 (R.), 23, 26, 
27, 30 
Dartford, 1, 15, 29 
East Grinstead, 6 
Gravesend, 19 
Sevenoaks, 5 
Tonbridge, 8 
Tunbridge Wells, 22 


Circuit 57-Devonshire 
His Hon. JuDGE 
THESIGER 
Axminster, 19 
t* Barnstaple, 27 
Bideford, 28 
Chard, 20 
tExeter, 15, 16 
Honiton, 
Langport, 19 (R.) 
Newton Abbot, 22 
Okehampton, 
South Molton, 29 
Taunton, 5 
Tiverton, 21 
*Torquay, 13, 14 
Torrington, 
Totnes, 23 
Wellington, 26 
Circuit 58—Essex 
His HON.JUDGE TREVOR 
HUNTER, K.C, 
Brentwood, 6 (R.) 
Gray’s Thurrock, 13 


(R.) 

Ilford, 5 (R.), 6, 12 
(R.), 19 (R.), 20, 
26 (R.), 27 

Southend, 7 (R.), 
15(R.), 16,21 (R. 


Circuit 59—Cornwall 


His Hon. JupGEe 

ie ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 13 
Helston, 


Holsworthy, 
Kingsbridge, 2 
Launceston, 1 
Liskeard, 15 ¢R.) 
Newquay, 19 
Penzance, 14 
t*Plymouth, 14 (R.), 20, 
99 
Redruth, 15 
St. Austell, 19 (R.) 
Tavistock, 23 
+*Truro, 16 
The Mayor’s & City 
of London Court 
His HON. JUDGE 
DODSON 
His Hon. JUDGE 
WHITELEY, K.C. 
His Hon. JUDGE 
THOMAS 
His Hon. JUDGE 
BEAZLEY 
Guildhall, 1, 2 (J.S.), 





29, 30 (J.S.) 








WETHERED 
t*Bridgwater, 16 


* = Bankruptcy 
Court 
t = Admiralty 
Court 
(R.) = Registrar 
(J.8.) = Judgment 
Summonses 
(B.) = Bankruptcy 
(R.B.) = Registrar in 
Bankruptcy 
(Add.) = Additional 
Judge 
(A.) = Admiralty 
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Landlord and Tenant Notebook. 


Tenancy at Will after Disclaimer. 

THE truth of the general observations made by our reviewer when 
discussing, in a recent issue (86 Son. J. 266), the new edition 
of “ Wilshere,”’ is aptly illustrated by the decision in Meye v. 
Electric Transmission, Ltd. {1942} 1 Ch. 290. ‘* The relationship 
of landlord and tenant is now governed by a mass of complicated 
statutory provisions . . . Common law principles still affect the 
relationship, however, in numerous respects . . .”” The statutory 
provision concerned in the case mentioned was s. 8 (2) of the 
Landlord and Tenant (War Damage) Act, 1939; the common 
law principle was that by which a person occupying someone 
eise’s land will not be held to be a trespasser if his presence can 
be explained in some other way. 

The defendants had held a twenty-one-year lease, the term 
being measured from a date in 1929, of premises which were 
damaged by enemy action in September, 1940. On 12th October 
they served notice of disclaimer, under s. 4 (2) (a) of the Act 
mentioned, on the plaintiff, their landlord, and he took no steps 
to dispute their allegations under s. 6 (1), or to avoid the disclaimer 
under s. 4 (5); consequently the lease disclaimed was, by virtue 
of s. 8 (2) (a), deemed to have been surrendered as from the date 
of the notice of disclaimer. 

Six days later the landlord’s solicitors wrote to the tenants’ 
solicitors: ‘‘ We gather that your clients have not vacated the 
premises in accordance with their notice of disclaimer so that, as 
from the date of the notice, they have been in a position of 
trespassers and liable for mesne profits.’’ Four days later came 
a reply which included the following: ‘‘ We think that the best 
course is for our clients to remain in as trespassers and be liable 
for mesne profits.” 

A few days after that, the borough council having manifested 
concern about the premises, the plaintiff himself wrote to the 
secretary of the tenant company expressing the view that the 
parties would be able to come to a settlement within the next 
few days. A couple of weeks later the plaintiff’s solicitor reported 
further agitation by the local council who had declared that 
restoration of the premises was essential in the national interest. 
That was early in November. 

When the Christmas rent had fallen due and been demanded, 
the tenants took the point that they were trespassers and liable 
only for mesne profits. They evacuated the premises on the 
last day of February, 1941, and in the action the plaintiff asked 
first, for a declaration that the defendants were tenants from 
year to year, alternatively for a declaration that they were (or had 
been) tenants at will. Secondly, rent till 28th February, 1941. 

The defendants’ contention that they had been tréspassers 
was rejected by Bennett, J., in these words: ‘ Paradoxical 
as it may seem, in my judgment those letters created a contractual 
relationship of landlord and tenant . . The contention does 
appear to have been ill-founded, except, perhaps as regards the 
first few days after the disclaimer. It is quite clear that some 
sort of agreement was then concluded, and the defendants, 
besides being up against the principle mentioned in my opening 
paragraph, which is but a corollary of the general principle 
expressed in the maxim ‘ omnia rite praesumuntur acta,’ were 
also affected by that expressed in the maxim ‘‘ volenti non fit 
injuria.” It might have been argued that they were licensees 
impliedly obliged to pay a reasonable amount for the benefit 
conferred by the licence ; or that they were tenants on sufferance. 
For the former proposition it would admittedly be difficult 
to find anything in the nature of direct authority ; the county 
court decision discussed in the ‘‘ Notebook’’ of 8th August 
(86 Sot. J. 222) would, if authoritative, afford some support. 
If the defendant had set up that he had been a tenant at sufference, 
it might have been urged that his entry was lawful (Anon. 
(1537), Bro. N.C. 175), that he continued possession after deter- 
mination of his title without either agreement or disagreement, 
the paradox not being a real one (Rous v. Arters (1587), 4 Co. Rep. 
24a), and was admittedly liable for use and occupation (Bayley 
vy. Bradley (1848), 5 C.B. 396). 

However, what had to be decided was whether the defendants 
had been trespassers, were tenants from year to year, or had 
been tenants at will; and having held that they had not been 
trespassers, the learned judge proceeded to consider the plaintiff’s 
argument that a tenancy from year to year had been brought into 
being. This rested on Dougal v. McCarthy [1893] 1 Q.B. 736 
(C.A.); and, from a practical point of view, this was probably 
the real issue in the case, for whether the defendants had been 
licensees, tenants at sufferance, or trespassers can have made 
very little difference to the financial result of the case. What 
would have been impliedly due under the licence would have been 
much the same as the damages for trespass or the value of the use 
and occupation. 

Bennett, J., held that the defendants’ reaction to the demand 
for the Christmas rent prevented Dougal v. McCarthy from 
applying. The facts of that case were that tenants held over, 
and when a quarter’s rent was demanded—actually before it was 
due—the tenants’ secretary answered: ‘1 am instructed to 
inform you... that it is their intention to discontinue their present 


tenancy...’ From this the Court of Appeal inferred an intention 
to continue the old tenancy from year to year, on the principle 
laid down in Right d. Flower v. Darby (1786), 1 T.R. 159. Nothing 
like this had happened in the case before his lordship. 

The limits of the Right d. Flower v. Darby doctrine have, 
indeed, been demonstrated more than once of recent years. That 
acceptance of ‘‘ rent ’’ from a statutory tenant did not necessarily 
create any tenancy at all was demonstrated in Davies v. Bristow 
[1920] 3 K.B. 428, which arose before s. 16 (3) of the Increase 
of Rent Act, 1920, had dealt with the problem of enacting that 
the acceptance for three months should not prejudice the land- 
lord’s right to possession, and that if an order were made rent 
paid should be treated as mesne profits. And Ladies’ Hosiery 
and Underwear, Ltd. v. Parker [1930] 1 Ch. 201 (C.A.), showed 
how, apart from such abnormal circumstances, the presumption 
may be rebutted. 

The plaintiff’s second claim was for rent from 29th September, 
1940, to 28th February, 1941. Presumably the writ was issued 
before Lady Day, 1941 ; but it will be observed that as regards 
the period after Christmas, 1940, the claim could succeed only 
if the tenancy at will proposition prevailed. 

Bennett, J., concluded his judgment by awarding ‘‘ £75 by 
way of rent.’’ The old lease reserved a rent of £375 a year, and 
the period covered-by the tenancy at will was some five months. 
The statement of facts does not state that the plaintiff asked for a 
declaration declaring any particular rent, but in argument 
‘‘ a proper rent ”’ was asked for in the event of such declaration. 
This, presumably, meant a rent measured by what the premises, 
in their damaged condition, covered. One would have thought 
that, if able to establish a tenancy at will, he would have pressed 
for rent at the rate of the determined lease (Morgan v. William 
Harrison, Ltd. {1907] 2 Ch. 137). True, his ‘‘ hope of a settlement ” 
would have been against him, and it may be that his real object was 
to establish a yearly tenancy, in which he failed ; but in the result 
one wonders whether the result would have been any different if 
the finding had been trespass and the award mesne profits. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Acquisition of Food (Excessive Quantities) Order, 1942. 
Amendment Order, Sept. 8. 

Apparel and Textiles. Footwear (Manufacture and Supply) 
(No. 3) Directions, Sept. 10. 

Apparel and Textiles. Woven Non-Wool Cloth (Manufacture 
and Supply) (No. 2) Directions, Aug. 31. 


E.P. 1837. 
E.P. 1846. 


E.P. 1661. 


E.P. 1841. Consumer Rationing (No. 13) Order, Aug. 31. 

E.P. 1849. Control of Timber (No. 27) Order, Sept. 10. 

No. 1811. Customs. Export of Goods (Control) (No. 37)’ Order, Sept. 7. 
No. 1812. Customs. Export of Goods (Control) (No. 38) Order, Sept. 7. 


Essential Work (Coalmining Industry) (Amendment) Order, 
Sept. 7. 

Fire Services (Emer. Provs.). National Fire Service 
(Alteration of Fire Areas) Regulations, Sept. 12. 

Fire Services (Emer. Provs.). National Fire Service (General) 
(No. 5) Regs., Sept. 4. 

Food (Rationing). Order, Sept. 12, amending Butter, 
Margarine and Cooking Fats Rationing Order, 1942. 

Food (Rationing). Order, Sept. 12, amending Tea Rationing 
Order, 1942. 

Food Transport Order, 1941. Jvirections, Sept. 11. 

Foreign Ships (Crew Returns) Order, Sept. 2. 

Housing, Scotland. Scottish Housing Advisory Com- 
mittee (Amendment) Order, August 22. 

E.P. 1815/L.24. Juvenile Courts (Metropolitan Police Court Area) 
(No. 2) Order, Sept. 4. 

Limitation of Supplies (Misc.) (No. 17) Order, Sept. 9. 

Location of Retail Businesses (No. 2) Order, Sept. 8. 

Miscellaneous Goods (Prohibition of Manufacture and 
Supply) (No. 2) Order, Sept. 9. 

Particulars of Scrap Metal (No. 2) Order, Aug. 20. 

Solicitors (Disciplinary Appeals) 


K.P. 1847. 
No. 1871. 
No. 1848. 
E.P. 1861. 
E.P. 1862. 


E.P. 1855. 
E.P. 1858. 
1768 /S. 45. 


E.P. 1842. 
E.P. 1828. 
E.P. 1843. 


E.P. 1723. 

No. 1832/L.26. Solicitor, England. 

Rules, Aug, 14. 
Solicitor, England. 

Rules, Aug. 21. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 14) Order, Sept. 8. 

No. 1833/S.46. War Damage (Appeals and References) (Scotland) Rules, 
Aug. 18. 

War Damage (Business Scheme) (No. 10) Order, Sept. 14. 


No. 1831/1.25. Solicitors (Disciplinary Proceedings) 


No. 1713. 


No. 1869. 





Notes. 

By a new Home Office order a Metropolitan juvenile court may sit at 
any time in case of need in a magistrate’s room at Bow Street to hear case3 
from any part of the Metropolitan Police Court area. 

The Institute for the Scientific Treatment of Delinquency announce 
twelve lectures on “ Anti-social Behaviour: Its Causes and Treatment, 
by Hermann Mannheim, Dr. Jur. (Lecturer in Criminology at the London 
School of Economics). The lectures will begin at 2 p.m., on Saturday, 
| 3rd October, 1942, at 17, Manchester Street, W.1. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

21 September.—On the 21st September, 1799, Jeremiah Beck, 
a respectable young man of good character, was tried at the Old 
Bailey for robbing Jane Gibbs in Kensington Gardens of a purse 
containing ten guineas and some odd change. The evidence for 
the prosecution seemed quite satisfactory, but the prisoner's 
defence put it in quite a different light. He said the prosecutrix 
had sat down beside him on a bench where ‘‘ she began with a 
history of distress and terminated with improper solicitations, 
which he rejected and was about to quit her, when as he put his 
hand into his pocket with the intent of giving her a shilling, 
she seized his arms with the strength of a man, put her hand into 
his pocket and took out the very money of which she now accused 
him of robbing her. She did not attempt to make off with it 
but returned it to him piece by piece slowly and deliberately, 
examining each as she gaveittohim. Rejoiced at this unexpected 
restitution he was outing away from her as fast as possible when 
she began shrieking out that she was robbed; he then set off 
running and was pursued and taken.” Sev eral gentlemen, 
including the chaplain of Newgate, who happened to be in court, 
gave evidence that she had played the same sort of trick on them 
and Beck was acquitted. Jane Gibbs was very tall and thin 
with enormous bones, a masculine appearance, a horrible squint, 
a remarkably small nose and a terribly pock-marked face. 


22 September.—There was no doubt that George Barrington 
was rightly convicted of pocket picking. The son of a Mayworth 
silversmith, he was placed in a free grammar school in Dublin 
by a dignitary of the Irish Church, but after being flogged for 
stabbing a school fellow he ran away to join some strolling players. 
Next he turned genteel pickpocket in London. At the Queen’s 
birthday levee he robbed a nobleman of a diamond order. At 
Covent Garden Theatre he took an elaborate gold snuff box 
worth £30,000 from a Russian prince who, however, refused to 
prosecute. It was less exalted exploits which sent him twice to 
hard labour in the hulks on the Thames, but both times he 
obtained early release, once by good behaviour and once by 
impressing an influential gentleman. At last, on the 22nd 
September, 1790, he was condemned at the Old Bailey to seven 
years’ transportation, despite an ingenious speech, in which he 
lamented that his every effort to deserve well of society had 
been constantly thwarted, that no kind hand had fostered his 
abilities and no noble-minded gentleman had made himself his 
protector. On the way to Botany Bay he was instrumental in 
preventing a formidable rising among the convicts. In 1792 
he obtained the first warrant of emancipation ever issued, rendered 
the authorities good and loyal service in New South Wales, and 
became high constable of Paramatta. 


23 September.—On the 23rd September, 1749, ‘‘ the debtors in 
the Marshalsea Prison began a mutiny which continued till next 
morning. They broke open several doors and threatened the 
lives of the keepers, for which two of them were committed to 
the New Gaol.” 

24 September.—In 1744 Admiral Mathews fought an incon- 
clusive action in the Mediterranean against the combined French 
and Spanish fleets, which he failed to destroy. This spelt failure 
for England’s blockade of Spain and the War of the Austrian 
Succession took a bad turn for our arms. Mathews had certainly 
taken his fleet into action in an irregular and confused manner 
but he was hampered, too, by a good deal of ill-will among his 
subordinates. A whole series of trials by court martial ensued 
with varying results. Thus, at one of these, held on board 
“ H.M.S. London,” at Chatham, on the 24th September, 1745, 
the four lieutenants of the ‘‘ Dorsetshire ’’ were tried for advising 
their captain not to obey an order from the admiral ordering him 
to go to his assistance. As seven witnesses testified to the 
contrary, they were acquitted, but the captain was subsequently 
convicted of disobeying the order and cashiered. 


25 September.—The early letters of Francis Bacon show him 
as a very assiduous seeker after advancement, not altogether 
without success. By the time he was thirty-four he had already 
been engaged in several Crown cases, though holding no official 
appointment, the goal at which he aimed. On the 25th September, 
1595, he wrote to Lord Keeper Puckering : ‘‘ I hope your lordship 
will not be the less sparing in using the argument of my being 
studied and prepared in the Queen’s causes.’ 


26 September.—On the 26th September, 1734, a soldier was 
hanged at Bristol for murdering a man, and a woman for 
murdering her child. They were taken in a mourning coach and 
four to St. Michael’s Hill, the place of execution, a divine attending 
them and their coffins going before in a cart. They both expressed 
repe ntance. A great crowd witnessed the spectacle, and the 
soldier’s comrades, so as to make sure that the surgeons should 
not get his body for dissection, put lime and water in his coffin 
and saw it put into the ground. 

27 September.—On the 27th September, 1746, it was found 
that ‘‘ Bishop Cappoch with six more rebel prisoners in the castle 
lat Carlisle] had sawed off their irons by an instrument prepared 
by a new method. They laid a silk handkerchief single over the 





mouth of a drinking glass and tied it hard at the bottom, then 
struck the edge of a caseknife on the brim of the glass (thus 
covered to prevent noise) till it became a saw. With such knives 
they cut their irons and when the teeth were blunt they had 
recourse to the glass to renew it. A knife will not cut a handker- 
chief when struck upon‘it in this manner.” This is one of the 
curious incidents connected with Prince Charlie’s rising. ‘‘ Bishop 
Cappoch ”’ was a young parson of twenty-seven who, according 
to a ridiculous rumour, the Prince had nominated to the See of 
Carlisle. He was executed in October. 


JUDGE LOCKED OUT. 

The episode of the homeless County Court of High Wycombe, 
locked out of the room appointed for it in the municipal offices 
by the Ministry of Works and Planning, because the mayor felt 
that a “ discourteous and highhanded manner ”’ had been adopted 
by Whitehall, hardly seems to belong to our time but rather to 
the long ago, when people still had the habit of regarding 
Government officials as ‘‘ public servants ’’ and not as dictatorial 
masters. Few parallels occur to the mind, but perhaps the 
nearest was the long drawn out controversy between ‘Trinity 
College, Cambridge, and the Crown, which claimed the right to 
have the judges of assize housed in the Lodge. The matter came 
to a head in 1866, when the Autumn Assize was instituted and the 
College intimated that it would not entertain Mr. Baron Martin, 
who was to be the judge, contending that the practice, against 
which it had often protested, could not at the most apply beyond 
the two old Assizes of Spring and Summer. Finally, the Home 
Secretary stepped in and the College submitted. A document 
was drawn up whereby it was expressed to concede *‘ freely and 
voluntarily ’’ to the judges the use of certain specified rooms and 
““such allowances as they have heretofore received out of the 
Steward’s office.’’ Not very long before there had been a dramatic 
scene at the College when Dr. Whewell, the Master, tried to 
prevent Lord Denman, C.J., returning from court by the back 
gate which he ordered the porter to secure. Denman, however, 
made his way in by sheer force of will. This epic incident inspired 
a long and very funny poem in the manner of a Border ballad 
beginning— 

‘* The stout Master of Trinitee 

A vow to God did make 
The Judge or Sheriff through his front door 
Their way from Court should take.”’ 








Reviews. 


Slack on Liability for National Service. First Cumulative 
Supplement up to and including 30th June, 1942. By 
G. GRANVILLE SLACK, B.A., LL.M. (Lond.), of Gray’s Inn, 
Barrister-at-Law, and N. HowartH HiGNort, Solicitor of the 
Supreme Court. pp. 83. London: Butterworth & Co. 
(Publishers), Ltd. 9s. net. 

The original volume appeared in January, 1942, since when 
the issue of new statutes, orders and regulations has shown no 
sign of diminution. The supplement is in three sections, viz., 
Pt. I, the Noter-up; Pt. II, entirely new Acts, orders and 
regulations ; Pt. I1I, additional orders and regulations. The 
registration of men aged fifty brings a further large section of the 
population within the scope of the National Service Acts, and 
the needs of total war appear to indicate further extensions of 
this liability. The learned authors have done well in compressing 
their material into eighty-three pages, and the publishers are 
amply justified in their belief that the two volumes present a 
reliable and comprehensive survey of the subject. 











Obituary. 
His Honour DIGBY COTES-PREEDY, K.C. 

His Hon. Digby Cotes-Preedy, K.C., County Court Judge of 
Circuit 36 (Berkshire) from 1936 to 1941, died on Wednesday, 
16th September, aged sixty-seven. He was educated privately 
and at Emmanuel College, Cambridge. He qualified first as a 
doctor, and was house physician at St. George’s Hospital for a 
year. In 1904, however, he was called by the Inner Temple. He 
took silk in 1925, and was made a Bencher of his Inn in 1932. 
He practised principally in the Probate, Divorce and Admiralty 
Division, and had been Recorder of Smethwick from 1919 to 
1932, and of Oxford from 1932 to 1936. In 1935 he became 
Chancellor of the Diocese of Worcester, and in 1937 chairman 
of the Buckingham Quarter Sessions. In 1936 he accepted a 
county court judgeship, from which he retired in 1941 owing to 
ill-health. 

Mr. T. E. JACKSON. 

Mr. Thomas Edwin Jackson, O.B.E., solicitor, of Messrs. 
Laycock, Dyson & Laycock, solicitors, of Huddersfield, died on 
Wednesday, 9th September, aged fifty-seven. He was admitted 
in 1907, and was a past-president of the Huddersfield Incorporated 
Law Society. He was awarded the O.B.E. for his services in the 
last war as Harbour Master at Murmansk. 
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Notes of Cases. 


COURT OF APPEAL. 


Sea and Land Securities, Ltd. v. William Dickinson and Co., 
Ltd.: The “ Alresford.” 
MacKinnon, Goddard and du Pareq, L.JJ. 30th March, 1942. 
Shipping—Charterparty—Ship laid up for degaussing— Whether hire payable 
while ship laid up. 

Appeal from a decision of Atkinson, J., affirming an award in favour of 
the charterers in the form of a special case stated by the umpire in an 
arbitration between shipowners, Sea and Land Securities, Ltd., and time 
charterers, William Dickinson and “Co., Ltd. 

By a charterparty dated the 23rd October, 1939, in the Baltime form, 
the owners chartered their steamer “ Alresford” for six months from the 
time when the steamer was placed at the charterers’ disposal. The umpire 
stated this special case on the question whether the charterers could withhold 
hire for a period during which the steamer was being degaussed. He 
found that the steamer was laid up at Blyth for the fitting of the apparatus 
for a total period of ten days ten hours and forty-five minutes, and that the 
charterers withheld payment of hire in respect of that period, to an amount 
of £1,083 19s. 4d. For a period of eight days and 21} hours out of the 
total time so lost the steamer was waiting her turn to load. The fitting 
of the degaussing apparatus was not then compulsory, but there was 
a strong obligation on shipowners to have the apparatus fitted, because 
a memorandum issued by the Admiralty gave details of the device and 
referred to losses by enemy action. There was no agreement or under- 
standing between the parties that the steamer should continue on hire 
while the work was being done, or otherwise. The degaussing apparatus 
was fitted under the supervision of Admiralty officials, and the steamer 
was not at the disposal of the charterers while the apparatus was being 
fitted. The owners contended that there was nothing in the charterparty 
to entitle the charterers to withhold the hire for the period in question. 
The charterers contended that it was a fundamental principle of every 
time charter that the vessel should be at the disposal of the charterers, 
and that hire was not payable in respect of any period during which she 
was not so at their disposal. The umpire awarded that the steamer was 
off hire while she was being fitted with the apparatus, and that the charterers 
were therefore entitled to withhold the £1,083 19s. 4d. The ship- 
owners appealed. Atkinson, J., said that there was a marked difference 
of opinicn between text-book writers on the question whether in the case 
of a time charter hire was payable throughout the whole period of the 
charter except in so far as it was excused by the express terms of the charter- 
party. His lordship referred to ‘‘ Scrutton on Charterparties ” (14th ed., 
p. 425); “* Carver’s Carriage by Sea” (8th ed., para. 572); “* Abbott’s 
Law of Merchant Ships ”’ (14th ed., p. 679); “‘ Maule and Pollock’s Law of 
Merchant Shipping ” (4th ed., vol. I, p. 378); and “ Halshury’s Laws of 
England” (2nd ed., vol. 30, p. 209); and to Havelock v. Geddes, 
10 East 555; Wehner v. Dene Steam Shipping Co. [1905] 2 K.B. 92; 
A/S Lina v. George Turnbull & Co. [1907] S.C. 507; and Modern Transport 
Co., Ltd. v. Duneric Steamship Co. [1917] 1 K.B. 370, and said that in his 
opinion the view taken by the arbitrator was right, and that under the 
charter freight was not payable during the period in question inasmuch 
as the hirers had no use of the vessel during that time, and it was withdrawn 
from their use by the voluntary and deliberate act of the owners. It was 
very desirable that the opinion of a higher court should be obtained. The 
shipowners again appealed. 

MacKinnoy, L.J., said that a modern time charterparty was a document 
of a misleading nature ; its real nature was disguised by the use of language 
appropriate to a contract of a totally different kind in use a century ago. 
Then a ship was demised to the charterers; but that practice had long 
been obsolete, and the modern contract was merely one by the shipowners 
for a named period to render certain services to the charterers. It was 
the difference between hiring a boat and taking it out yourself and making 
an agreement with the owner of a boat that he should take you out for a 
sail. The contract was one to perform services, and the only question 
was what were the material terms of the contract. The charterers were 
under continuous obligation to pay sums month by month while the charter 
lasted unless the contract contained some clause under which the obligation 
was interrupted. No such clause was applicable to the facts of this case. 
There had been no breach by the shipowners; they had performed all 
their obligations, and the withdrawal of the steamer for degaussing was 
done at the suggestion of the charterers themselves. There was no reason 
for saying that the hire ceased to be payable, and the appeal must be 
allowed. 

Gopparp and pv Parca, L.JJ., agreed. 

CounsEL: Sir Robert Aske, K.C., and Roskill ; A. J. Hodgson. 

Soxicirors : Sinclair, Roche & Temperley ; Wm. A. Crump & Son. 

[Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
Re Clarke: Sheldon v. Redrup. 
Farwell, J. 2ist July, 1942. 
Will—Construction—Direction to set aside fund to answer annuity—Gift 
over of fund on annuitant’s death—Annuitant pre-deceases testatrix— 

Whether gift over takes effect. 

Adjourned summons. 

By her will, dated the 22nd October, 1930, the testatrix bequeathed 
an annuity of 10s. per week to C, and she directed her trustees to provide 
for the annuity by setting apart and investing a sum the income whereof 
when invested should be sufficient to provide for the annuity. Subject 





to the payment of the said annuity, the appropriated fund upon the death 
of the annuitant was to be paid to a charity. The annuitant predeceased 
the testatrix, dying on the 25th December, 1936. Subsequently, the 
testatrix made a codicil in which she expressly confirmed her will. The 
testatrix died on the 4th May, 1941. This summons was taken out by the 
executor of the will to have it determined whether the gift to the charity 
of the fund to be appropriated to satisfy the annuity failed by reason of the 
annuitant predeceasing the testatrix. 

FarwWELL, J., said that he had been much inclined to take the view that 
the fact that the annuitant had not survived the testatrix had the effect 
of defeating the whole gift, the provision for appropriation being merely 
machinery for providing the annuity. As the annuity was not required 
the machinery was unnecessary with the result that the gift to the charity 
failed. On the whole, however, he had come to the conclusion that the 
intention of the testatrix was that the charity should have the sum which 
the will directed to be appropriated and that the death of the annuitant 
did not defeat the gift. That view of her intention was strengthened by 
the fact that she had some months after the annuitant was dead confirmed 
her will. Accordingly, it was the duty of the trustees to set aside a capital 
sum, the income of which would be sufficient to provide 10s. a week and to 
pay the capital sum so appropriated to the charity. 

CounseL: C. L. Farwell ; Pascoe Hayward ; J. V. Nesbitt. 

Souicitors : Routh, Stacey, Hancock & Will, for Thring, Sheldon and 
Ingram, Bath; Nicholl, Manisty & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Lloyds Bank, Ltd. v. Dalton, 
Bennett, J. 30th July, 1942. 

Easement—Support of buildings by buildings—Enjoyment alleged to be clam— 
Means of knowledge of servient ownér—Duty to know boundaries—Interior 
arrangement of dominant tenement changed—Burden not increased— 
Easement vnaffected. 

Witness action. 

The plaintiffs were the owners of a terrace of four dwelling-houses erected 
on the edge of a small hill of sandy rock. To the rear of the premises at 
the edge of the hill was a flat paved yard, the surface of which was 28 feet 
above the defendants’ land. On the north of the yard. the hill had been 
cut away and the surface of the yard was made by a filling supported by 
a 9-inch wall belonging to the defendants. This wall rose some 15 feet 
above the yard level and against it were originally four earth closets, which, 
in the past twenty years, had been turned into water-closets. Against the 
bottom of the wall and supporting it were buildings used as dye works 
belonging to the defendants. The yard on its east side was supported on 
brick arches resting on land which was supported by the back wall of 
factory premises belonging to the defendants. ‘The plaintiffs’ and the 
defendants’ premises had been erected for over fifty years. In March, 1939, 
the defendants started to pull down the buildings on their land. The 
demolition of the dye works was completed on the 8th May and the wall 
at the north end of the plaintiffs’ yard collapsed on the 9th June and the 
water-closets were so damaged that they could not be used. The demolition 
of the factory premises was completed on the 30th May and ‘the wall 
supporting the yard fell down on the 27th June causing the yard to collapse. 
In this action the plaintiffs claimed damages from the defendants for 
wrongfully taking away the support of their premises. The defendants 
contended that the plaintiffs had enjoyed no support. If they had, the 
right had been enjoyed clam in the case of the north wall as, by the reason 
of the height of this wall, it was impossible from the defendants’ premises 
to see over the wall and that it was supporting the plaintiffs’ yard. Further, 
if there had been an easement of support, it had been lost by reason of 
the fact that the plaintiffs had turned the earth-closets into water-closets. 

Bennett, J., having found as a fact that the subsidence of the yard 
was due to the demolition of the defendants’ buildings, said an easement 
of support could not be acquired unless the owner of the servient tenement 
had knowledge that his land or building was in fact supporting the dominant 
tenement (Dalton v. Angus & Co., 6 A.C. 740). On principle a prescriptive 
right to an easement over a man’s land could only be acquired where the 
enjoyment had been open, of such a character that an ordinary owner, 
diligent in the protection of his interests, would have, or must be taken to 
have had, a reasonable opportunity of becoming aware of the enjoyment 
(Union Lighterage Co., Ltd. vy. London Graving Dock Co., Ltd. [1902] 2 Ch. 557, 
per Romer, L.J.). In the present case the two premises were contiguous. 
From the plaintiffs’ yard it was obvious that it was supported by the 
dye works and the factory. It was notorious that the owners of land were 
interested in their boundaries. In his judgment the facts proved that the 
successive owner of the defendants’ land either must have known, or must 
be taken to have had a reasonable opportunity of becoming aware, that 
their buildings were supporting the yard. The plea of clam therefore failed. 
The defendants had not proved that the alterations in the dominant 
tenement had imposed a substantially greater weight in the servient 
tenement. No building ever remained of exactly the same weight throughout 
its existence. It would be impossible to establish an easement of support 
for buildings by buildings, if a claim to such a right depended upon proof 
that there had never been an alteration in the dominant tenement or an 
alteration when renewing or repairing some part of the building. It was a 
question of degree. In the present case there was no evidence of a greater 
burden being thrown on the servient tenement and the second defence to 
the plaintiffs’ claim failed. The plaintiffs were entitled to damages, which 
he assessed at £350, and costs. 

CounseL: A.C. Nesbitt ; J. L. Stone. : 

Soricrrors: Peacock & Goddard, for Hunt, Dickens & Willalt, 
Nottingham ; Field, Roscoe & Co., for Dowson, Enfield & Co., Nottingham. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 























